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The additional Abſtract from the Records produced 
for the Creditors of Langton. e 


Faving the Creditors to make their beſt of this voluminous Abſtract, the? 
* %  Procurators för f James referring to the former Remarks, for Brevi- 
ty's Sake, muſt obſerve, That the Bulk of the Articles condeſcended 
on, prove nothing but what is agreed upon by both Parties, viz. Thar 
Offices as well as Lands have been commonly granted in the feudal 
Form, that they paſs by Infeftment, may be in Non entry, Ward, G 
that ſometimes they enter upon Retours, and that they may be aliened, with Con- 
{ent of the King, or of the Superior, G&c. hn hg i 3 {LEN 
The only two Propoſitions endeavoured to be eſtabliſhed by this Abſtract, which 
can have any Weight in the Cauſe, are, 1920, That heritable Offices have been often 
appriſed ke adjudged for Payment of Debt. 240, That in Proceſſes for Sale of 
Bankrupts Lands, Peritable Offices have been publickly ſold by the Court of Seſſion. 
To put theſe Authorities in their proper Light, and in order to diſcover whar 
Weight ought to be laid upon them in the preſent Argument, it will be proper to 
remiſe a few Obſeryations. In the fr/? Place, it was the Genius of our old Law, 
hat Offices, Dignities, Juriſdictions, Sc. were for the moſt Part territorial. The 
Juriſdictions of a Lord of Regality, and of a Baron are to this Day territorial; they 3 
paſs with the Land to a Purchaſer, and conſequently may be adjudged with the Land, 
for Payment of Debt. The Dignity of a Lord Baron by Tenure was of the ſame "7 
Nature; whoever purchaſed the Barony with the ＋ * Conſent, as no Man can 
paretaſe any Lad without Conſent of the Superior, ſuch Purchaſer by holding the 


rony of the King, 'acquired the Dignity of Lord Baron, in Place of his Authors 
It was a territorial Dignity, and behoved to follow the Barony. In like Manner 
there was no other Form of old, of creating an Earl, but by erecting his Lands into 
a County; for we had no other Idea of an Earl, but the Proprietor of a County: 
For this Reaſon the Purchaſer of the County became Earl in Place of his Author, -f 
which there are pointed Examples in our Records: And even after the Introducti- 
on of the Dignity of a Lord of Parliament, which both in England and Scortand Þ 
was properly a perſonal Dignity, the Notion of territorial Honour prevailed ſo far, 
that it was common in creating a Lord of Parliament, to erect his Lands into a Do? 
minium, as the principal Subject of which, the Honour and Dignity, was to be co 
fidered as Acceſſory. | | pf 18 A 
Buy the ſame Biaſs our Forefathers were apt to conſider Offices alſo territorial 
many of them it Fact were of that Nature, ſuch as the hEftrable Coritable oA T Ast — 
the Keeper of a Forreſt, the Keeper of a Park, Palace, Sc. which were confidered: 1 
as one Wa of making Grants of theſe Subjects to the Perſons veſted with the Of 
fice; and therefore no Wonder ſuch Offices ſhould be held to be in commercio; for. 
Example, one of the Inſtances condeſcended upon is an Appriſing of the Office of 
Conſtabulary of the Caſtle of Strowie, which no Doubt. according to the common 
Principles of Law, is a proper Subject for legal Diligence, being to be conſidered as 
no other than the Title for holding the Caſtle of SFrrowie. The fame Obſervation 
will apply to the Appriſing of the Office of Keeper and Conſtable of the Caſtle of 
Ding dall, and to many other of the Inſtances condeſcended on in the Abſtra&, * 
" To illuſtrate this Subject, it will not be amiſs to mention what is obſerved con- 
erning a Right of Patronage by the learned Bracton, de legibus & conſuetudiuibus 
Mmgliz, 1. 2. C. 23. 5 3. & 4. Cum jus advocationis incorporatis ſit, quod vi- 
deri non poſſit, nec tangi, oportet de neceſſitate, quod cum corpore n I 
2 quod pertinere poſſit 5 quia ſine corpore rect po ſſideri non poteſt. Et gad 
zdvocatio que incorporalis eſt, transferri non poſſit, ſme re corporali & tene- 
meuto oroberur, &c. And here our Author goes on to cite ſeveral Authorities of F 
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Vas our Way of thinking, it will be no ny to find many heritable Offices ap- 
priſed with the Lands, to which they were ſtrictly united. But within a Century or 

two, our Notions of theſe Matters are quite altered. According to our preſent Way 
of thinking, which has now obtained for a conſiderable Time, Honour and Dignity 

have changed their Nature, and become entirely perſonal ; Juriſdictions have become 

perſonal for the moſt Part as well as Offices: And by this Change in our Way, of 

b nog: the Form is left off, of annexing Patronages to Land. We have no Diffi- 

culty a 

gr Lands or Moveables, which fall within the Comprehenſion of-our external 
Senſes. | 
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Engliſh Jadges to make out his Propoſition. We followed this Notion' in our 
ice; for till within this Century, it was a conſtant and eſtabliſhed Form to an- 
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er Parronages to certain Parcels of Land; and there was no Inſtance of convey- 
be a Patronage in any other Shape, than by diſponing the Bit of Land with the Pa- 


ronage. This Notion we may be aſſured did affect the Conſtitution of many of our 
Offices, theſe eſpecially which had any Connexion with Land : And when this 


out the Conveyance of incorporeal Subjects. more than about the Convey- 


Hence it is, That though of old the Dignity of an Earl might be appriſed along 


with the County, or the Dignity of a Lord Baron along with the Barony, it will not 
follow that theſe Dignities can be carried by legal Diligence at this Day: The Na- 
ture of theſe Dignities being altered, and being now conſidered as merely perſonal, 
they are not by any Means the Subject of legal Diligence, nor of any fort of Com- 
merce: Such Honours are now underſtood to be annexed to the Family, and cannot 


be ſeparated from the Family, without the King's ws 4 Conſent. With regard to 
Offices, ſuch of them as are Titles by which to ho 

may well be conſidered as territorial to this Day; but Offices which have no natu- 
ral Connexion with Land, are no longer conſidered as territorial; they are reſtored 
to their pure Idea, and where hereditary, are conſidered as inherent in the Family, 
as much.as Honours are. 


d Caſtles, Parks, Fotreſts, c. 


With regard to the Office in Diſpute, than which there can be none leſs connect᷑- 
end with Land, we find it indeed united with certain Baronies, in order to, facilitate 
the taking of Saſine: But this is a very different Thing from annexing it to a Bit of 
Land like a Patronage, in order to facilitate the Tranſmiſ 


10n from Hand to Hand. This 


was never done, nor intended to be done; for when the King granted to the Family 
of Langton an Office about his own Perſon, of fo much Truſt as that of Uſher, he 
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poſitions. abovementioned, which are endeavoured to be made out by a Condeſcen- 
= dence from the Records. Many of the Inſtances are of heritable Offices intended 
for no other Purpoſe than to carry a fort of Right to Caſtles, Parks, Forreſts, Gc. 
others of them, upon a more narrow Search, of the Records, would be found like 
Patrguages to. be annexed to Parcels of Land, in order for a ready Tranſmiſſion ; and 


Land, it would be no Wonder, though more Examples ſhould be found than there 

are of appriſing ſuch incorporial Subjects along with the Land to which they are made 
to adhere. Nor will it be ſurpriſing, when ſuch was formerly our Way of thinking, 
; When Lands were apprized, to find every Office or Dignity contained in the fame 


in ſo doing. He knew that it could not hurt his Diligence, and that the moſt that 
could happen was, to ſtrike our ſuch Subjects, if it was found, upon Trial, that they 


certainly never intended that any of the Family ſhould officiate by a Depute, far 
leſs that any Creditor, or Set of Creditors ſhould be intitled to ſeize upon it, and 
take up the Office, whether the King was willing to truſt them or not. From the 
very Nature of the Thing, this artificial Union was to laſt ſo long only as the Lands 
remained with the Family. And in this Senſe there are many Inſtances of Offices 
of the higheſt Dignity and Truſt in the Kingdom being united to Lands, which yet 
were never reckoned to be the Subject of legal Diligence. | 


Theſe Things ſhortly premiſed, will pave the Way for anſwering the two Propo- 


Cof old, the moſt Part of-incorporeal Subjects were conſidered as Acceſſories to 


Charter with the Lands alſo taken into the Appriſing. ] | | 
But, 2do, Whatever may be in the above, Sir Fames's Procurators contend, that 

Inſtances, however numerous, of appriſing herirable Offices, which have no Relati- 

on to Land, will not go any length to make out that this was the eſtabliſhed Law of 


the Country. We all know that Appriſings came to be led without the leaſt Check 
or Controul upon the Part of the Debitor. The Creditor had rhe entire Management, 


and could throw into his Appriſing what he had a Mind; nor did he run any Risk 
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could not be carried by legal Diligence: And as for Charters granted upon ſuch 
priſings, theſe are not to be looked upon as voluntary Deeds of the Crown; for 
4 N is always intitled to a Charter, whatever Objections may ly againſt his 
igence. - _— 
The ſecond Propoſition appears at firſt Sight to be of more Conſequence, toueHit 
the Inſtances where heritable Sheriffſhips, Sc. have been fold along with Lan 
buy the Court of Seſſion : But, upon a narrower Inſpection, theſe Inſtances will bY 
found to turn out againſt the Creditors. In the fir/? Place, it is not alledged that 
there was any Oppoſition ; therefore no Judgment of the Court; and the Subjects 
were allowed to be ſold periculo petentis. 240, It is not alledged that any Price wi 
ſat upon the heritable Offices thus ſold by publick Roup; which Circumſtance, next 
to a direct Judgment, ſhows the Senſe of the Court, that heritable Offices could nd 
be ſold, if Oppoſition was made. {0 = 
Upon theſe ſhort Hints, Sir James ſhall leave this voluminous Abſtract with the 
Court, and proceed by the Light above afforded, to make one additional Obſeryarion: 
upon the Authority of Craig, which was handled in the former Remarks. It is 
that Author's Opinion, that a publick ay be appriſed, if it be hereditary * 
and to judge of the Weight which,ought"rotbe laid upon this Opinion, we muſt take 
under Conſideration the Circumſtances of the Time when he wrote. Tertitotial* 
Honours and Offices were ſtill comin6rt in his Days, and the Notions of perſonal * 
Honour and Office were b ing in No Wonder an Author of that Age ſnould 
deliver ſuch an Opinion as Craig has done, becauſe it was true in many I- 


* 


= ſtances. At the ſame time that this Opinion has been delivered, without a full View 
* of the Subject - matter, and thereby a little unguarded, muſt be acknowledged even by 

1 the Creditors. They will not ſay, that ever the Office of Lord High Marſhal, of 
d Lord High Conſtable, could be appriſed for Payment of Debt. Certainly Craig 


could not be of that Opinion, notwithſtanding of the Generality of his Propoſition. 
And Sir James will ſay by the by, that this is gaining a great Point; for the Office * 
of Marſhal or Conſtable is not more perſonal than the Office of Uſher, nor more in 
the Nature of Things ſubje& to Appriſing. 4 
Sir James ſhall only add, that Craig in the Text under Conſideration ſeems otily 3 
to have had in View territorial Offices. The Context fixes our Author's Meaning, 
where he mentions the Appriſing of teal Servitudes, ſuch as Paſturage, Feal and Bi- 
yor, Sc. which being annexed to Land, may no doubt be appriſed with the 
Land. No Argument can be drawn from theſe Inſtances to Offices and Dignities 
which are purely perſonal, and annexed to Families entirely independent of Land; 
Along with the Excerpt, Sir James Doers got from the Creditors a Note of Paſ- 
ſages from Roman, French, Engliſh and Scots Lawyers, in Support of their Plea, 
which upon Peruſal appear to be ſo little to the Purpoſe, that they are left to 
Creditors to make the moſt of. This Paper ſhall not be ſwelled with making A 
to what may be conjectured will be urged upon the Authority of theſe 


. 
* . by ; 
» 4 
| va IJ 
— - 


of 


One Specimen ſhall only be given. Loy/eau in his Treatiſe 44 d#os3 arr Gln 
den; treats of the Sale of Offices in France, and tells what all the Wld 
ded which is a wha po to the Policy of that Kingdom, vis. That Offices of al Ke 
Sc. 


are there venal, not e theſe which belong to the Law, and even the hig 
Places of Judicature, and paſs publickly from Hand to Hand in the Way of Sale 
like Lands. Yet from what this Author ſays, a ſtrong Argument may be drawn a»* 

ainſt the Creditors, J. 3. c. 3. F 1. he lays it down, that an Office, like a Ben 
ny cannot be transferred directly from one Perſon to another, by Sale or other 
wiſe, accompanied with Tradition, but muſt be reſigned into the Hands of the Per- 
ſon who confers the Office, in order for a new Grant to the Purchaſer. And for 
this Reaſon, treating of judicial Adjudications, J. 3. c. 7. $ 36. he fays, the only 
2 Way to make this Adjudication effectual is, to decern the Debitor to grant a Pro- 
that curatory for reſigning the Office into the Hands of the King, or other Perſon wia 
elati confers the fame. Now, as there is rio ſuch Form in Scotland, the Practice even in 
France, where the Venality of Offices is arrived to the greateſt Height, comes out 


» 


4 

f 

lear for Sir Tamer. | 
: 


In reſpect whereof, &, 
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